Auna 


4 
* 
4 


23 68. 1541. 
| 15 5 1656. 
23 . 

Ne. 
In Nov. 1657. 


Ns. 


In Amo 1663. 


. | Sir Arthur Shaen, Bar. Heir and Admi- 
= | _  niſtrator of Sir James Shaen Deceas d. 
The Appellants C ASE. 


(7 5 late Earl of Kildare, Father of Mentiorth, and Grandfather of John Earl of Kildare, granted a Leaſe (inter alia) of Killinure and 


William 3 „and 


Tanne Eenfuld, Eds, 0 Appellants. 0 Reſpondent. | 


Balline Clongh in the County of Weſtmeath in Ireland (being the Lands in Queſtion) to Sir James Dillon for 36 Years (which ended 

in Anno 1677.) under the reſerved Rent of 37 J. 10 5s. per Annum. VDV = 

Earl Wentworth (George his Father being dead) in Conſideration of the Surrender of former Leaſes, and of 255 J. paid him, demiſed 

the Premiſes to Ridele Hefeild (ſince deceaſed) for 29 Years, ending 25 March 1686. at 37 J. 10 6. per Annum Rent, for the firſt 18 

Years, and 40 J. per n for the Remainder of the ſaid Term, Covenanting the Premiſes were free from Incumbrances © 
Ridgley Hatfeild for 127 I. 10 5s. paid him, aſſigned part of the Premiſes to the Appellant Handcock for the Remainder of ſaid Term of 


29 Years, paying unto Earl Wentworth and his Heirs for the firſt 4 Years 5 J. per Annum, and the next 14 Years 10 J. per Annum, and for 


the remaining 11 Years 20 J. per Annu. „ 5 . 
Sir James Dillon having aſſigned his Leaſe to Thomas Viſcount Dillon, and he being indebted on a Recognizance to Arthur Viſc. Runelagh, 
The ſaid Lord Ranelagh then poſſeſſing himſelf of that Leaſe, by Vertue of an Extent on the ſaid Recognizance for the Remainder of 
the 36 Years, being 21 Years therein then to comme. we = . 1 
Handcock, and Hatfeild not before knowing of that Title, were forced to agree, and pay the Lord Ranelagb 220 l. for his ſaid Title ; 


and then, under his Title, held the Eſtate, and paid the Reſerved Rent to Earl Wentworth, until 1663. when he died. 


Lord Dillon (having been beyond Sea with King Charles II.) then returning, was by Virtue of a Decree of the Court of Claims reftored, | 


and by Injunction put into poſſeſſion of the Premiſes, for the then remaining 14 Years of 36 Years Term, and accordingly enjoyed it until 


1677. when Sir James Dilor's Leaſe determined, paying the reſerved Rent of 37 J. 10 s. per Annum to the Appellant Handeock, by vertue of 


Ne. 1667. | 
wad 6 Years Intereſt thereot, he importuning Sir James Shaen to pay as ad 


the ſaid 29 Years Leaſe to Ridgley Hatfeild. | | "= 
Sir James Shaen being then indebted to Handcock upon a Bond Dated the 9 of February 1661. 200 I. Principal Money, and 120 J. for 
8 


Handeoc he might pay himſelf out of the Reſerved Rent on the 29 Years Leaſe : Whereupon Handcock, during the Infancy of John, 


now Earl of Kildare, and without his Privity, received the reſerved Rent from Lord Dillon. and Hatfeild, and detained and applied the 
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Anno 1695. | 
Anno 1695. 


20 Dec. 1656. 
24 Dec. 1659. 
Anno 25 U 26. 
May 1560, 


ä 


ſame toward Satisfaction of his own Debt, but never paid any Rent to Sir James Sbaen for the Premiſes in any other manner than as is laſt 
mentioned: And ſince 1685. the Appellants have not paid any Rent, either to Sir James or Sir Arthur Shaen; for that 85 
Earl John then coming of Age, exhibited his Bill againſt the Appellants Hardcock and Hatfeild, and alſo Sir James Shaen, to ſet forth their 
Titles, and for Hardcock and Hatfeild to accompt with him for the Rents of the Premiſes. Whereupon the Appellants Handeock and 
Hatfeild, upon Account of Damages ſuffered by the ſaid prior Incumbrances of Lord Rarelagh and Dillon, have ever ſince 1685. detained 
the Rent of the Premiſes in their Hands. 7 ; | Po 1 | 
Sir James Shaen exhibited: his Bill for an Accompt of the Rent and Poſſeſſion of the Premiſes. FL 1 
The Appellant Hatfeild exhibited a Croſs-bill againſt Sir James Shaen and John now Earl of Kildare, and others, to diſcover their Ti- 


tles, and for what Conſiderations;'andito be quieted in his Poſſeſſion, and to have Satisfaction for the time he was ouſted by Lord Renelagh 


and Diller's Titles, and for his Improvements of the Lands; which Bill Sir James refuſing to anſwer, the Appellant Hatfeild, obtained an 
Injunction to quiet Poſſeſſion, and alſo to ſtay/Sir James's:Proceeding, until he Anſwered, and further Order. = 
Sir James put in an inſufficient Anſwer, whereto Exceptions being taken, Sir Faxes ſubmitted to put in a further Anſwer. But neglect- 
Sir James dyed in Contempt without putting in any further Anſwer. „„ 1 „„ 
The Reſpondent Sir Arthur then, as Heir and Adminſtrator of Sir James his Father, Exhibits an Original Bill into the Chancery of Te- 
land againſt the Appellants Hardcock and Hatfeild without making the preſent John E. of Kildare, Owner of the Freehold, a Party, grounded 
* Leaſes and Conveyances of the Lands in queſtion ſaid to be made 


ing ſo to do, 2 por proſecuted Sir James with Proceſs of Contempt to a Serjeant at Arms. 


. 


By Wentworth late Earl of Kildare for 1250 l. to Sir James Sbaen for 41 Years, at 110 l. per Anuum Rent: And that, 
Earl Wertworth for 450 J. by another Leaſe demiſed the ſame Lands to John Humpbrys for 99 Years, at 100 J. per Aunum Rent: And that, 
Earl Wentworth for 1000 l. together with John Earl of Clare, and Rob. Boyle Eſq; conveyed the Fee and Inheritance of the ſame Lands to 
Arthur late Earl of Azgleſey, and others. — 1 5 „ 5 | 
Sir Arthur pretends the 99 Years Leaſe to John Humphrys, and the Conveyance of the Inheritance to the Earl of Angleſey and others, were 
in 9 5 for Sir James Shaen, and yet they are no Parties, alſo to his Bill, nor does it appear, in the Cauſe, that ſuch Conveyances were in 
Truſt for Sir James. | . 5 ; 5 
That he the Appellants Handcock, and Hatfeild in their Anſwer put in to the Bill of Sir Arthur, inſiſted on the preſent Earl of Kz/- 


 dare's Title, and proved the Marriage Articles of the 17th. March 1657. and the Settlement made 


39 4 May 
1658. 


1699. Febr. 5. 


In purſuance of thoſe Articles, and in Conſideration of a Marriage between Earl Wentworth and the Lady Elizabeth, Daughter of the 


faid Fohn Earl of Clare, and of 6000 I. Marriage Portion. 


That Earl Wertwerth w.as by the ſaid Settlement, only made Tennant for Life, and the preſent Earl of Kildare, on his Death, Tennant in 
Tail of the Lands in queſtion : And therefore, go Ne 


That Earl Joh» ought to be made a Party, to conteſt Sir Arthur's pretended Title, ſo that the Appellants might pay their Rent ſafe] y. 


and be indempnifyed. Yet notwithſtanding, 


The Court of Chancery in Ireland, proceeded to a Hearing (without having the Earl of Kildare made a Party, or hearing of him, or 
any for him; and Decreed Sir Arthur Shaen the Poſſeſſion of the Premiſes, in queſtion, and that the Appellants Handcock and Hatfeild, 
ſhould accompt for, and pay him the Rents thereof ever ſince the 25 March, 1686. 5 i 5 


Which Decree is conceived to be erroneous, for theſe Reaſons : 


I. 
Il. 


III. 


TV. 


For that it does not appear that Sir James Shaer paid the 1250 J. or the 1 10 J. per Annum Rent, reſerved in the Leaſe for 41 Years, 
or. ever had any Poſſeſſion under it, or paid the 450 J. Conſideration, or the 100 I. per Annum reſerved Rent in the 99 Years Leaſe, or had 
any Poſſeſſion under it. T7 175 1 | 
For that it does not appear to the Court, that the Conveyances in 1660, were made to the Earl of Angleſey, and others, in truſt, for 


Sir James Shaen, and his Heirs. But it fully appear'd to that Court by the ſaid Wentworth Earl of K:ildare's Marriage-Settlement, That he was 
but only Tennant for Life, and had no Power to make any ſuch 99 Years Leaſe, or Conveyance of the Fee. 


For that it is contrary to Law, and all the Rules and Practice in a Court of Equity to Decree Poſſeſſions of Freeholds, and determine 
Titles of Inheritance in Equity, without having the Parties that appear to be concerned in point of Title and Intereſt before the Court, 
that they may have an Opportunity to make out their Title, and conteſt their Right, and be heard, and eſpecially to determine Landlords 
Freeholds upon Tenants Defences, without the Landlords being made Parties. 5 Th 

For that the preſent Earl of Kildare, who by the Proofs in the Cauſe appears to have a Right and Title to the Premiſes, and the Rents | 
thereof by the ſaid Marriage-Settlement, was not made a Party to the Suit, ſo that the Appellants Handcock and Hatfeiſd might thereby have 


been indempnified in delivering of Poſſeſſion, and paying 15 Years Arrears of Rent of the Premiſes, eſpecially, when, notwithſtanding the 


laid Decree, the ſaid Earl of Kildare may proceed againſt the ſaid Handcock and Hatfeild upon the Covenants in their Leaſes, or upon his 


Bill exhibited in 1683. or any new Bill, and recover the ſaid Rent Arrear again from them, and alſo by an Ejectment ouſt them of the Poſ- 
ſeſſion of the Premiſes, and no Injunction can be granted againſt the faid Earl, becauſe he is no Party to that Decree, or claims under any 


— 


that are Parties to it. 


Wherefore, and for divers other Errors, the Appellants humbly hope the ſaid Decree ſhall be Reverſed. 


| ho WL, PI 


r James Shaen then pretended ſome Title to the Premiſes, told 


